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With

immunity decision, court

didn’t give Trump what he wants

e careful what you

ask for and how you

ask for it. Both for-

mer President Don-
ald Trump and special coun-
sel Jack Smith are mulling
that axiom. After two weeks
of silence since the issue was
briefed, the U.S. Supreme
Court has just issued an
important order
in the immunity
appeal accept-
ing the case. It is

not what Trump

wanted.
MICHAEL Despite
MCAULIFFE media coverage

to the contrary,
the Supreme Court essentially
gave the special counsel what
he asked of it regarding the key
procedural aspect of the immu-
nity appeal. Trump, in his spe-
cific request, had sought a
delay that would almost cer-
tainly have pushed the case
past the November election.
How? His legal team didn’t
want the Supreme Court to
rule on the immunity case yet.
Rather, they wanted to delay
proceedings by asking the
entire appellate court to relit-
igate an issue that three of its
members had already decided.
Specifically, Trump wanted
the court of appeals to enter-
tain a motion for reconsider-
ation en banc (before the whole
appellate court) and allow that
process to play out over weeks
or months. In effect, the whole
intermediate court could
revisit the immunity issue
already unanimously decided
by a panel of three appel-
late judges. Only after that
time-consuming process did
Trump envision that motions
or petitions would be filed in
the Supreme Court.
Of course, Trump’s requested

sequence would have pushed
the immunity issue at least into
the fall term of the Supreme
Court, ensuring that no trial
could take place before the
presidential election.

That is not at all what the
Supreme Court did. In legal
terms, the court treated
Trump’s application for a stay
of the court of appeals deci-
sion rejecting immunity as a
petition for a writ of certiorari.
That means the court now will
make a final and binding deci-
sion about presidential immu-
nity from criminal prosecution
for alleged official misconduct
while in office.

The court set a briefing
schedule and oral argument
on an expedited calendar. The
argument is scheduled for the
week of April 22. This is the
exact process, if not the spe-
cific timetable, that the spe-
cial counsel asked the court to
do in the event the court con-
cluded it needed to decide the
immunity issue before any
trial.

With the court’s order tak-
ing the case and schedul-
ing it for an April oral argu-
ment, the parties and the pub-
lic will know by early summer
whether Trump’s claimed pres-
idential immunity shields him
from the special counsel’s pros-
ecutions. Given the gravity of
the issues involved, and the sig-
nificance of finding broad pres-
idential criminal law immunity
(interestingly, much greater
consequences exist in find-
ing immunity than in not), the
schedule outlined by the court
is within its reasoned discre-
tion as the final word on a criti-
cal constitutional issue.

Judge Tanya Chutkan, the
trial judge in the election sub-
version criminal matter, may

still be able to set the trial for
early fall if the Supreme Court
rules against immunity. That
depends on the necessary trial
preparation occurring after the
high court decision. It’s a tight
proposition, one that is unwel-
come to some because it’s too
tight — and to others because
it’s possible.

Trump, in his immunity-re-
lated court filings, charac-
terizes the special counsel’s
attempts to try the case in a
timely manner as an example
of political interference and
the weaponization of the jus-
tice system. It’s as if up were
down. The defendant’s explic-
it strategy has been, and con-
tinues to be, to delay. While
the defense team shouldn’t be
chastised for doing their jobs,
the courts must not allow
Trump to play the justice sys-

tem in such a way to run out
the clock. Protecting a defen-
dant’s rights doesn’t equate
to the freedom to game the
system.

A public figure has been for-
mally accused of serious crim-
inal wrongdoing. The system
has to account for the prospec-
tive ability and intention of the
defendant to stop the crimi-
nal justice process in the event
he once again is the president.
Because the federal cases can
be ended by the defendant
with an order to dismiss them,
an obvious compelling objec-
tive exists — enable the allega-
tions to be adjudicated on the
merits.

While the allegations in
the Trump case are unique,
the judicial process to resolve
those allegations is not so
inflexible it cannot ensure a
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trial starts in late summer or
early fall.

Here’s the most troubling
scenario: Because of delays,
voters don’t have the jury’s ver-
dict in hand in the District of
Columbia case when decid-
ing who should be their next
chief executive. But the presi-
dent-elect could nonetheless be
tried and convicted of the most
serious felony offenses after
being elected but before tak-
ing office in late January. How
destructive would that be?
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